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We should encourage our associates to have

initiative. They will soon be able to make sug-
gestions of real value, which the tired doctor will
appreciate. Such a highly qualified assistant can
increase our income. A good salary, plus a com-
mission, given to an ambitious, intelligent assistant,
will get the best results.
The most successful people in all walks of life

are those with vision and imagination. Such an
individual can help us not only by action but even
do some of our thinking.

Finally, at the end of our career I can think of
no better way to view our past experiences than to
quote the great scientist, T. B. S. Haldane: "I am
glad I lived when I did. It was a great show."

802 Pacific Mutual Building.
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* Two newspaper items, which follow, give information
concerning the background of the case at issue:

San Francisco Health System Upheld
The California State Supreme Court yesterday upheld the

legality of the health service system established by San
Francisco municipal employees by a 1937 amendment to the
city charter.
The system has been in operation since March 15, with

each employee paying $2.50 per month for membership.
The ruling was asked when Controller Boyd and City

Treasurer Matheson refused to make the funds available
until legality of the system was tested...

Hlgh Court 0. K.'s City Health Plan
Also Laud. Group Medicine

The State Supreme Court yesterday upheld the health
service plan of San Francisco municipal employees and, in
a companion decision, had warm words to say for group
medicine.
With only one justice dissenting, the court ruled the San

Francisco plan legal and ordered Controller Harold J. Boyd
and Treasurer Duncan Matheson to make available to the
board administering it $35,000 impounded pending the court's
decision.
"There being no valid objection to the system," said the

court, "it follows the city offlcials must perform the duties
Imposed on them and make the funds collected available
to the board.

Validity Paramount
"The courts are not concerned with the policy or laws

but only with their validity. In our opinion, the legislation
violates no constitutional guarantee. There can be no ques-
tion of the power of the city to establish a system of medical
care for its employees or their dependents."
In passing, the court referred to the San Francisco plan as

a good example of how group medical care can successfully
be obtained. Of arguments that the system is unconsti-
tutional because it compels deductions from employees pay,
the court said:

No Vested Interest
"No one has a vested interest in public employment except

under terms flxed by law. One of the terms of employment
in this case is a provision for the health service plan."
Justice Douglas L. Edmonds, dissenting, called the plan

"simply social health insurance for a restricted number of
Individuals who are compelled to participate."
The health service plan was authorized by the voters last

year. Under its terms, $2.50 a month is deducted from the
pay of 11,000 city employees, additional sums for depend-
ents. High-salaried officials and employees with religious
objections are exempted. All others must participate.
The monthly payment entitles participants to medical

care from any physician on the health board's panel, under
the general supervision of Dr. Walter B. Coffey, medical
director for the board. Any physician may join the panel
upon agreement to accept fixed fees for various medical
services established by the board.

Editor's Note.-Asterisks and florets are insertions by the
editor.

See also editorial comment on page 253.
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BY THE COURT

This is a petition for a writ of mandate to compel re-
spondents, the controller and treasurer of the city and
county of San Francisco, to make available to petitioners
certain funds deducted from the compensation of employees
and teachers in San Francisco under the Health Service
System established by charter amendment in 1937.
The proposal to establish a system of health service for

city employees, upon payment of small, fixed monthly sums,
was first submitted to a referendum vote of such employees,
who declared themselves in favor of it by a vote of 7428 to
939. Thereafter the charter amendment was submitted to
the electorate by the Board of Supervisors, and upon ap-
proval by vote of the people, became effective by concur-
rent resolution of the legislature on April 14, 1937. (Stats.
1937, p. 2782.)

f1f1

The amendment adds Section 172.1 to the charter of the
city and county of San Francisco. Its chief provisions are
as follows:

1. A "health service system" for municipal employees
is established, to be administered by a "Health Service
Board." The Board consists of nine members, elected by
members of the system for three-year terms at elections
supervised by the registrar of voters. Each Board member
gives a $10,000 bond, the premium being paid from funds
of the system. (Subds. 1, 2.)

2. The "members of the system" are (1) all employees
of the city and county who are members of the retirement
system, and (2) all teachers and employees of the Board
of Education who are members of the retirement system.
Exemptions, however, are permitted as follows: (1) "Any
employee who adheres to the faith or teachings of any
recognized religious sect, denomination or organization and,
in accordance with its creed, tenets or principles, depends
for healing upon prayer in the practice of religion shall be
exempted from the system upon filing annually with the
Health Service Board an affidavit stating such adherence
and dependence and disclaiming any benefits under the
system." (2) The Board "shall have the power to exempt"
any person whose annual compensation exceeds $4,500, and
(3) any person "who has otherwise provided for adequate
medical care." For the purposes of the first election, all
employees eligible for membership are deemed members.
(Subds. 1, 2.)

3. The Board has power, by a two-thirds vote of its
members, "to adopt a plan or plans for rendering medical
care to the members of the system, or for the indemnifi-
cation of the costs of said care, or for obtaining and carry-
ing insurance against such costs." The Board is further
empowered to put the said plans into effect and administer
them; to make rules and regulations for transaction of its
business, granting of exemptions, and admission to the
system of members; and to appoint and fix the compen-
sation of a secretary and other employees, to hold office at
the pleasure of the Board. (Subd. 3.)

4. The Board hac power "to make provision for the
participation in the benefits of the system by the depend-
ents of members, retired municipal employees and tempo-
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rary municipal employees, provided that such participation
shall be without cost to the city and county." (Subd. 3.)

5. The Board "shall determine and certify to the con-
troller" the monthly sum to be paid by members of the
system into its fund, and the controller "shall deduct said
sums from the compensation of the members" and deposit
them with the treasurer of the city and county to the credit
and for the use of the system. "Such deductions shall not
be deemed to be a reduction of compensation under any
provision of this charter." The Board has control over the
administration and investment of the funds, provided that
all investments "shall be of the character legal for in-
surance companies in California." Disbursements may be
made only upon audit by the controller, who exercises the
same accounting and auditing powers as the charter gives
him over other municipal boards, officers, and commis-
sioners. (Subd. 4.)

6. "Members of the system shall have and possess no
claim or recourse against any of the funds of the munici-
pality by virtue of the adoption or operation of any plan
for rendering medical care, indemnifying costs of said care
or carrying insurance against such costs, but the claim
and recourse of any such member shall be limited solely
to the funds of the system. All expenses of the system shall
be borne exclusively by the funds of the system and the
city and county shall not appropriate or contribute funds
in any manner for the purposes of the system hereby estab-
lished and provided." (Subd. 6.)

7. "The term 'medical care' shall include the services
of physicians, surgeons, nurses, persons licensed to treat
human diseases without the use of drugs, hospitalization,
medicines and appliances, and dental, optical and other
medical treatments and services." All such services "shall
be performed in accordance with the provisions as to pro-
fessional conduct" prescribed by the state law. Members
are not entitled to medical care in the municipal health
and hospital facilities, except ordinary emergency service.
(Subd. 5.)

8. No member is required to accept the services or medi-
cal supplies of any practitioner or hospital selected by the
Board, but "subject to the rules and regulations of the
Board," any member may "select of his own choice" any
duly licensed physician, etc., and the Board "shall make
provision for the exercise of such choice, and is hereby
expressly prohibited from entering into any exclusive con-
tract for the rendering of such services." The only restric-
tions on the power of choice are (1) it is "subject to the
rules and regulations of the Board"; (2) the doctor or
hospital chosen must render the services "pursuant to said
rules and regulations"; and (3) the services or supplies
must be furnished "at uniform rates of compensation to
be fixed by the Board." Such rates, and any contract re-
specting the rendering of such services, is subject to review
by, and requires the approval of the retirement board of
the city and county. f, t

Pursuant to the powers conferred by the charter amend-
ment, an election was held on May 8, 1937, at which the
petitioners were chosen as the members of the Health Serv-
ice Board. They commenced performance of their duties,
and after some nine months of study and consultation with
professional advisers, adopted "Plan No. 1" for the ren-
dition of medical services, and rules and regulations to
carry it into effect.
Following the adoption of the plan, the Board determined

upon the sum of $2.50 as the monthly deduction from com-
pensation of members of the system, payable commencing
March 15, 1938. This was certified to respondent con-
troller, who made the deductions, but refused to make
the funds available to petitioners until the legality of the
charter provision was determined. Respondent treasurer
likewise refused to make disbursements of funds for the
same reasons. Accordingly petitioners sought relief in this
court, and an alternative writ of mandate issued. Respond-
ents filed a demurrer to the petition, and the matter is
presented solely on questions of law. Counsel for respond-
ents and various amici curiae make a number of contentions
of unconstitutionality and alleged conflict with state law,
and also attack the project as arbitrary and special legis-
lation. It is a familiar observation that the courts are not
concerned with the policy of duly enacted laws, but only
with their validity; and in our opinion the present legis-

lation violates no constitutional guaranties. But it may
be pointed out, in this connection, that the overwhelming
vote of city employees in favor of the measure was matched
by the reception of the plan by the members of the medical
profession. Over a thousand physicians, a majority of the
licensed practitioners in the city, and nearly all of the city's
hospitals, agreed to furnish services under the plan. And
petitioners' brief states that among those who have joined
the staffs are the president of the State Board of Health,
the president of the California State Medical Association
and past presidents of that association, the president of the
San Francisco County Medical Society and several past
presidents of that society, the president of the American
College of Physicians, and leading members of the staffs
of the medical schools of the University of California and
Stanford University. ,

The first question is whether the city may by its charter
provide for a regulation of this character. The answer to
the question depends on whether the establishment of the
health service system is a "municipal affair."
Under the provisions of Article XI, Section 8, of the

California Constitution, a city or city and county having
a freeholders' charter adopted pursuant to said section has
the power of "municipal home rule." The section provides:
"It shall be competent in any charter framed under the
authority of this section to provide that the municipality
governed thereunder may make and enforce all laws and
regulations in respect to municipal affairs, subject only to
the restrictions and limitations provided in their several
charters, and in respect to other matters they shall be sub-
ject to general laws." In the early stages of municipal
home rule in California, the charter prevailed only where
it expressly covered the particular power exercised. Under
the liberalizing constitutional amendment of 1914, the char-
ter is not a grant of power but a restriction only, and the
municipality is supreme in the field of municipal affairs
even as to matters on which the charter is silent. The
history of the movement has been fully covered in decisions
and law review comments, and need not be repeated here.
(See Bank vs. Bell, 62 Cal. App. 320; 15 Cal. L. Rev. 60;
11 Cal. L. Rev. 446.)
The purpose of the constitutional provisions was to

make municipalities self-governing and free from legisla-
tive interference with respect to matters of local or in-
ternal concern. "It was to enable municipalities to conduct
their own business and control their own affairs to the
fullest possible extent in their own way. It was enacted
upon the principle that the municipality itself knew better
what it wanted and needed than the state at large, and to
give that municipality the exclusive privilege and right to
enact direct legislation which would carry out and satisfy
its wants and needs." (Fragley vs. Phelan, 126 Cal. 383,
387.) No exact definition of the term "municipal affairs"
can be formulated, and the courts have made no attempt to
do so, but instead have indicated that judicial interpreta-
tion is necessary to give it meaning in each controverted
case. The comprehensive nature of the power is, howeve,
conceded in all the decisions, and it is recognized that it
is not fixed but fluctuates in scope, and that changes in
conditions make necessary new and broader applications
thereof. (See Bank vs. Bell, supra, 15 Cal. L. Rev. 60;
11 Cal. L. Rev. 94, 446.)

In applying these principles, the following activities,
similar to that under consideration here, have been held to
be municipal affairs and hence within the city's legislative
power: Providing for the compensation of a municipal
officer or employee, irrespective of whether the duties of
the office are exacted by the charter or imposed by state
law. (Trefts vs. McDougald, 15 Cal. App. 584, 587; Popper
vs. Broderick, 123 Cal. 450.) Providing for removal of
municipal officers. (Scheafer vs. Herman, 172 Cal. 338.)
Providing for pay of municipal employees while absent
on sick leave. (Jackson vs. Wilde, 52 Cal. App. 259.)
A pension or retirement system for municipal employees.
(Klench vs. Board of Pension Fund Commissioners, 79
Cal. App. 171, 179; Richards vs. Wheeler, 10 Cal. App.
[2d] 108, 111.) Supervision of sanitary conditions in a
city, and provision for the health of its inhabitants, by
establishment of a local board of health. (People vs.
Williamson, 135 Cal. 415, 421.) Protection of property and
lives through the licensing and regulation of a private
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patrol systentL (In re Hitchcock, 34 Cal. App. 111.) (See,
also 15 Cal. L. Rev. 60.)
There can be no question, under these authorities, of

the power of the city to establish a system of medical serv-
ice for its employees or their dependents. Proper medical
attention, freely available to all such employees and such
dependents, should have a direct and beneficial effect on
their health, and, therefore, their efficiency. If a pension
or retirement system, or provision for sick-leave payments
at the expense of the municipality is within the municipal
power, the present plan, entirely self-supporting, and hav-
ing a tendency to decrease sickness and lessen the expense
of sick leave must equally be so.

t f f

With the municipal power to act in this field established,
there remains only to consider briefly the specific details
in which the plan is said to be invalid.

First, it is contended that the charter sets up no standard
for the expression "adequate medical care," in its provision
for exemption of those who are already provided with such
care. The contention is made that the lack of criteria for
determining this question leaves the matter within the un-
controlled discretion of the Board, which may destroy the
whole plan by broadening the grounds of exemption, or
may discriminate among the employees. It may be ob-
served at the outset that at most this argument challenges
the validity of this particular exemption provision alone,
and is in no sense an attack on the system itself. The
system is applicable to the great majority of the city's
employees, and the comparatively few exemptions could be
severed without destroying the general plan. (See Bacon
Service Corp. vs. Huss, 199 Cal. 21; 22 Cal. L. Rev. 228.)
But in truth the term is clear enough. As defined in sub-
division 5 of the charter (see supra), it refers to the treat-
ment by licensed doctors, etc., and in view of the great
complexity and rapid changes in medical science it is
neither desirable nor possible to set forth in a statute any
detailed outline of particular services. This is one of the
innumerable situations in which only the broadest type of
standard may be stated, and the details must be left to the
expert administrative board or officer chosen to carry out
the legislative direction. Terms equally general have been
frequently upheld against objections of uncertainty, and
standards equally broad have been sustained against the
objection of undue delegation of legislative power. (See
People vs. Globe Grain & Milling Co., 211 Cal. 121;
Tarpey vs. McClure, 190 Cal. 593; People vs. Monterey
Fish Products Co., 195 Cal. 548; Domninguez Land Corp.
vs. Daugherty, 196 Cal. 468; 19 Cal. L. Rev. 448; 15 Cal.
L. Rev. 408.) The suggestion that the Board, chosen by
vote of members of the system, might, in disregard of the
purposes for which it was created and in defiance of consti-
tutional limitations, exercise its delegated powers in a
discriminatory manner, is fully answered by numerous de-
cisions of the courts. It is to be presumed that the Board
will exercise its powers in conformity with the require-
ments of the Constitution; and if it does act unfairly, the
fault lies with the Board and not the statute. Constitutional
guaranties against arbitrary and discriminatory action are
read into the law, and the courts will compel administra-
tive officials to respect them. (People vs. Globe Grain &
Milling Co., supra; Gaylord vs. Pasadena, 175 Cal. 433.)

It is next contended that the amendment makes an un-
constitutional delegation of legislative power to the Board
to perform municipal functions, in violation of Article XI,
Section 13, of the California Constitution. But this sec-
tion merely prohibits the legislature from interfering with
the municipalities in respect of their municipal affairs, and
has no application to the appointment of boards or officers
pursuant to valid charter provisions. (In re Pfahler, 150
Cal. 71, 87.) , 1'

f

It is suggested that the charter provision is in conflict
with the State Insurance Code in that it authorizes what
is in effect an insurance business without a certificate of
authority from the insurance commissioner; and it is con-
tended in this connection that the subject of insurance is
of state-wide concern and not a municipal affair. Nothing
of substance is contained in this last statement, for though
insurance may be a matter of general concern, the health

and efficiency of city employees is a municipal affair; and
a plan established by charter to safeguard the health, peace
of mind and working efficiency of such employees is validly
applied to them, though it might be entirely improper if
applied to objects beyond the scope of municipal power.
A still more obvious answer to counsel's suggestion is that
the Insurance Code deals with the private business of in-
surance, and neither expressly nor impliedly purports to
regulate governmental activities of municipalities. It is,
of course, a well-settled doctrine that general words in a
statute which might have the effect of restricting govern-
mental powers are to be construed as not applying to the
state or subdivisions. (Estate of Miller, 5 Cal. [2d] 588;
Balthasar vs. Pacific Electric Ry. Co., 187 Cal. 302.) These
same considerations dispose of the further contention that
the charter permits the Board to practice medicine in vio-
lation of the State Medical Practice Act.

1 f 1

It is next argued that the charter denies due process of
law in providing for a compulsory deduction in an uncertain
amount from the salaries of municipal employees. A con-
clusive answer is that no one has a vested right in his
public employment except in so far as the right is conferred
by statute or other valid regulation; that the employment
is accepted under the terms and conditions fixed by law;
and that one of the terms of the employment in the present
case is the provision for the benefits of the health serv-
ice system at the charge imposed therefor. The charter
governs the salaries of city employees; by the amendment
to the charter in force at the time the municipal salaries
were fixed for the current fiscal year, the dceduction was
authorized and made accordingly. It is well settled that
public employees have no vested right in any particular
measure of compensation or benefits, and that these may
be modified or reduced by the proper statutory authority.
(Pennie vs. Reis, 80 Cal. 266, 269; Snell vs. Byington,
2 Cal. App. [2d] 127; Casserly vs. Oakland, 6 Cal. [2d] 64.)
If salaries can be reduced, it is certainly clear enough that
compensation provisions may be modified by substituting
for a fraction thereof the valuable protection of compre-
hensive medical service. It is immaterial that the amount
of the deduction is not limited to a stated sum; it is limited
to the amount necessary to carry out specific purposes.
Obviously, the Board must be given some leeway in fixing
the amount in accordance with its experience; and the
nature of the plan, in the light of economic studies, is such
that the amounts will always be small in relation both to
the total salaries and the benefits received. A safeguard
against excessive exactions is found in the democratic con-
trol over the elective members of the Board; and doubtless
any attempt by the Board to deprive employees of the sub-
stantial benefits of their compensation would be ground
for redress in the courts.

It should not be forgotten, in this connection, that the
deduction herein considered has none of the compulsory
features of a tax, for no one is compelled to pay anything,
unless he voluntarily seeks the public employment under
the terms and conditions which the law imposes. (See
McAuliffe vs. Mayor, 155 Mass. 216, 29 N. E. 517.)

t f f

The further contention is made that the exemptions under
the charter constitute a denial of equal protection of the
law; but a mere glance discloses that the classification is
reasonable and proper. For example, the power to exclude
those receiving salaries of over $4,500, a small fraction of
the employees, is based upon the reasonable legislative de-
termination that such persons may be able to provide them-
selves with sufficient medical care. The exemption of those
who rely on healing by prayer is designed to avoid inter-
ference with the free practice of religion. And the exemp-
tion of those who already have adequate medical care avoids
the arbitrary imposition of the facilities of the system upon
those who already have provided for equal facilities from
another source.

I f I
The next contention is that the plan cannot legally in-

clude the school teachers and others employed by the San
Francisco School District, which, though it covers the same
territory as the city and county, is a separate entity. This
contention, if sustained, would only exclude this group of
employees from the benefits of the system without affect-
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ing the validity of the plan itself; and the objection could
only be properly raised by those whose rights were invaded
by inclusion in the system. (See People vs. Perry, 212
Cal. 186.) We are satisfied, however, that the objection
is, on the merits, unsound. The school system has been
held to be a matter of general concern rather than a mu-
nicipal affair, and consequently is not committed to the
exclusive control of local governments. But the cities may
make local regulations beneficial to and in furtherance of
the school system, provided that these provisions do not
conflict with the general law. (Whitmore vs. Brown, 207
Cal. 473; Esberg vs. Badaracco, 202 Cal. 110; Anderson
vs. Board of Education, 128 Cal. App. 514.) The power
thus to regulate the schools by charter provisions is in fact
recognized and declared in the State School Code, Sec-
tion 5.405, which declares: "Nothing in this part shall be
construed so as to repeal or negate any provisions concern-
ing employees of school districts contained in the charter
of any city, county or city and county heretofore or here-
after adopted and approved in conformity with Article XI
of the Constitution of this State." Certainly a regulation
designed to promote the health and efficiency of teachers
is in furtherance of the objects of the school system, and
it does not conflict with any general law. The state law
establishes teachers' tenure, but the charter does not affect
tenure. It only provides for a deduction from the monthly
salary, and it has been expressly held in this state that the
tenure law does not carry with it any assurance against
change in salary. Hence, just as in the case of other mu-
nicipal employees, a reduction or modification of compen-
sation impairs no vested rights. (Abrahamn vs. Sims, 2 Cal.
[2d] 698; Emerson vs. Board of Trustees, 23 Cal. App. [2d]
432; Hodge vs. Board of Education, 22 Cal. App. [2d] 341.)

f f f

Amicus curiae makes the suggestion that the plan inter-
feres with the freedom of religion on the ground that it
provides an exemption for employees believing in healing
by prayer, and requires the employee to disclose his religion
by filing of the affidavit making the exemption claim. It
seems unnecessary to point out that there is no interference
with the practice of religion in the mere disclosure of a
particular faith to a board which has nothing to do with
its practice. In no way does the charter permit the slightest
interference with the practice or belief in any religious
faith. (See Hamilton vs. Regents of University of Cali-
fornia, 293 U. S. 245.) , , ,

Finally, we are told that some of the rules and regu-
lations and practices of the Board are, or may be arbitrary
or discriminatory with respect to particular individuals.
There is no reason to consider such a contention at this
time, for the only issue before us is whether the charter
amendment and the plan adopted thereunder are valid. If
so, the respondents must release the money to the Board
in order that it may carry out its duties. If in the perform-
ance thereof the rights of any individual are infringed, the
regular procedure of the courts is available to test the
action. It is premature and irrelevant to deal at this time
with speculative future acts of the Board which involve
no present invasion of private rights. (See People vs. Globe
Grain & Milling Co., supra.)

f f f

There being no valid objection to the system and plan
herein considered, it follows that respondents must per-
form the duties imposed upon them and make available to
petitioners the funds collected.

Let the writ issue as prayed for.
I concur in the judgment. HOUSER, J.

* * *

Dissenting Opinion
The charter provision of the city and county of San

Francisco which is attacked in the present proceeding pro-
vides, in effect, for compulsory health insurance of mu-
nicipal employees. It allows the Health Service Board,
a private organization over which the city has no control,
to order the city controller to deduct an amount to be
determined by it from the compensation of each employee
of the city and deposit such sum "with the treasurer of the
city and county to the credit and for the use of the system."
Certain persons shall be and others may be exempted from

this requirement. The money taken from the employees'
salaries may be paid out by the treasurer only upon "audit
by the controller and the controller shall have and exercise
the accounting and auditing powers over the funds of the
system which are vested in him by this charter with respect
to all other municipal boards, officers, and commissions."

t f f

The city attorney contends that the amendment grants
unlawful delegation of power to the Health Service Board.
He relies upon Section 13 of Article XI of the Constitution
of California, which provides, in part, that "the legislature
shall not delegate to any special commission, private corpo-
ration, company, association, or individual any power to
make, control, appropriate, supervise or in any way inter-
fere with any county, city, town or municipal improve-
ment, money, property or effects. . . ." The legislature in
approving the charter amendment, in effect delegated to
an association of individuals the power to make, control,
appropriate and supervise certain property interfering with
the operation of the municipality. This association, created
neither by election of the citv's voters nor appointment by
its officers, is given the authority to determine the amount
of money to be taken by the controller from the salaries of
the employees for the purpose of carrying on a nonpublic
engagement, and further permits the use of the facilities of
the offices of the registrar and treasurer for the purpose
of administering that which is unquestionably not of a
general public character.

If, notwithstanding the constitutional provision, the
Health Service Board can lawfully carry out the plans
it has undertaken, then innumerable organizations can be
created for the purpose of carrying on cooperative enter-
prises of various kinds. It is said that the successful oper-
ation of the health service will increase the employees'
peace of mind. Undoubtedly, many municipal employees
would feel that they had more social security if they could
purchase groceries through a cooperative organization.
Their economic status would be improved if they could
secure housing through group purchasing power. But to
set up such organizations with funds compulsorily taken
from each employee's salary through the machinery of the
city government constitutes, in my opinion, a violation of
the constitutional provision.

f f t

The city attorney also claims that the health service plan
is not a municipal affair, but, on the contrary, is nothing
more than a private engagement affording an opportunity
for certain employees of the city and county to procure
stated kinds of medical care for an amount to be fixed by
the board selected by the employees to run the system.
Such a program, he says, does not concern the government
of the municipality. In Bank vs. Bell, 62 Cal. App. 320,
the court defined "a municipal affair" as follows: "In de-
fining a 'municipal affair' it has been said that 'the true test
is that which requires that the work should be essentially
public and for the general good of all of the inhabitants of
the city. It must not be undertaken merely for gain or for
private objects. Gain or loss may incidentally follow, but
the purpose must be primarily to satisfy the need, or con-
tribute to the convenience of the people of the city at large.
Within that sphere of action, novelty should impose no
veto (Sun Printing etc. Assn. vs. New York, 8 App. Div.
230)." In Fragley vs. Phelan, 126 Cal. 383, 387, it was
held that "'municipal affairs,' as those words are used in
the organic law, refer to the internal business affairs of a
municipality." See, also, In re Hitchcock, 38 Cal. App.
111, 114.

f

All of the decisions construing the phrase "municipal
affair" define it as referring to those things which are so
intimately connected with the government of a municipality
as to affect all of its people, or as including a city's right
to compensate employees in addition to the amount of wages
paid. But the health service plan neither affects all of the
inhabitants of the city nor is it limited to employees. It
includes dependents of employees related by consanguinity
or marriage, retired city employees, retired school teachers,
members of the Board of Education and employees of the
public school system. Medical care is to be given by pri-
vate physicians having no contractual relation with the
city but acting solely for the Health Service Board, over
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which the city has no control. "Members of the system
shall have and possess no claim or recourse against any of
the funds of the municipality by virtue of the adoption or
operation of any plan for rendering medical care . . . but
the claim and recourse of any such member shall be limited
solely to the funds of the system." It is, therefore, obvious
that the plan has nothing to do with the public health,
security, or general welfare. It is simply social health in-
surance for a restricted group of individuals who are com-
pelled to participate in it.

For another reason, at least a portion of the charter pro-
vision is invalid. Section 172.1 of the charter requires all
teachers to become members of the system. Membership
in the system is made compulsory. School teachers are not
employees of the city and county of San Francisco but of a
school district, a governmental entity entirely separate from
the city and county. The teachers derive their credentials
from the state, and their compensation from funds of the
school district and the state. Under Section 8 and 8Y2 of
Article XI of the Constitution, a municipality is strictly
limited to the enactment of laws in respect to "municipal
affairs." The courts have frequently declared that the
public school system of the state is not a "municipal affair"
but a "state affair," a matter of general and not local con-
cern. (People vs. Martz, 2 Cal. [2d] 136, 138; Gerth vs.
Dominguez, 1 Cal. [2d] 239, 242.)

f f f

I am of the opinion that the writ should be denied.
EDMONDS, J.
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G. Rowland. 1BY THE COURT

This is an appeal from a judgment in quo warranto
against defendant holding its activities violative of the Cali-
fornia Medical Practice Act (now Sections 2000-2496 of
the Business and Professions Code).
The facts are stipulated. Defendant Pacific Health

Corporation, Inc., is a corporation organized under the
general corporation law of the State of California, with its
principal place of business in San Francisco. Upon appli-
cation of persons in good health, the defendant issues a con-
tract by the terms of which defendant undertakes to pay
for services rendered by physicians, hospitals, ambulance
and medical laboratories under certain circumstances, and
the applicant pays the required sum or premium therefor.
When a contract holder becomes sick or is injured, defend-
ant advises him from whom these services are to be ob-
tained, that is, the physician, hospital or ambulance avail-
able to him. After the services are rendered, defendant
pays the charges. Defendant keeps a list of physicians and
surgeons approved by it, and to obtain the benefits of the

* In the case of People vs. Pacific Health Corporation, the
special question involved was the right of the Pacific Health
Corporation, if any, to furnish the services of physicians to
its members. The court in a 4-3 decision decided in favor
of the people of the State of California and against the
Pacific Health Corporation. In this case Mr. Hartley F.
Peart and Mr. Howard Hassard appeared as "friends of the
court." The majority opinion was concurred in by Justices
William H. Langdon, Jesse W. Curtis, J. Emmet Seawell,
and John Shenck.

Editor's Note.-Asterisks and florets are insertions by the
editor.

See also editorial comment on page 253.

service the contract holders must, save as to emergency
expenses not exceeding $50, accept a doctor from the list.

Defendant is a stock corporation, operated for profit. It
advertises its services and solicits the public for purchase
of its contracts, paying commissions to its soliciting agents.
The money collected from contract holders is paid into the
general fund, and this, together with the capital and sur-
plus, is invested. The charges for medical services are paid
out of the general fund and income from investments.

t f t

Upon these facts the lower court concluded that defend-
ant was illegally engaged in the practice of medicine, in
excess of its corporate rights, powers, and franchises. It
was ordered that defendant be excluded from such practice,
and that its articles of incorporation be amended to conform
to the decree. We are in accord with the court's conclusion.

t f t

The issue presented herein is not new, and has been con-
sidered in this state by recent cases which are controlling.
It is an established doctrine that a corporation may not
engage in the practice of such professions as law, medicine
or dentistry. (People vs. Merchants' Protective Corp., 189
Cal. 531; Painless Parker vs. Board of Dental Examiners,
216 Cal. 285; Pacific Employers' Ins. Co. vs. Carpenter,
10 Cal. App. [2d] 592; Benjamin Franklin Life Assur. Co.
vs. Mitchell, 14 Cal. App. [2d] 654; People vs. United
Medical Service, [Ill.] 200 N. E. 157, 103 A. L. R. 1229;
see notes, 25 Cal. L. Rev. 91; 10 So. Cal. L. Rev. 329; 30
Ill. L. Rev. 533.) This doctrine is not challenged by de-
fendant, which seeks to distinguish its activities from those
previously held to constitute illegal practice of medicine.
It is stated that defendant does not itself undertake to per-
form medical services, but merely to furnish competent
physicians; that the contracts do not contemplate that serv-
ices shall be performed at its offices, but elsewhere; and
that the doctors are not employed by defendant on a salary
basis, nor directed by defendant, but are compensated for
actual services after they are rendered. Defendant's theory
is that the doctors are independent contractors, and that
this fact absolves it of the charge of practicing medicine.
We are unable to agree that the policy of the law may

be circumvented by technical distinctions in the manner in
which the doctors are engaged, designated or compensated
by the corporation. The evils of divided loyalty and im-
paired confidence would seem to be equally present whether
the doctor received benefits from the corporation in the
form of salary or fees. And freedom of choice is destroyed,
and the elements of solicitation of medical business and lay
control of the profession are present whenever the corpo-
ration seeks such business from the general public and turns
it over to a special group of doctors. As the court said in
Pacific Enmployers' Ins. Co. vs. Carpenter, supra, 10 Cal.
App. (2d) 601: "But we need not quibble here over the
use of terms, as it is immaterial whether the appointed prac-
titioners are termed employees, agents or appointees of the
petitioner. The fact remains that petitioner's agreement
was to furnish, in consideration of the premium paid by
the insured, the services of doctors and dentists who were
to be appointed, engaged, hired or employed by petitioner
for the purpose of furnishing such services. Any such
agreement is clearly condemned as unlawful and against
public policy by the authorities above cited."
The foregoing case is so similar in its facts to the instant

case as to be conclusive on the issue before us. (See, also,
Benjamin Franklin Life Assuir. Co. vs. Mitchell, supra.)

Defendant suggests that the Medical Practice Act should
be strictly construed so as not to prohibit its activities; but
this argument ignores the basic policy of the law, of which
the statute is merely declaratory, against corporate prac-
tice of the learned professions, directly or indirectly. (See
authorities cited supra.)

Although, as we have already pointed out, defendant
does not challenge but fully concedes that corporations can-
not practice the learned professions, the procedure which
it seeks to defend is within the prohibition of this doctrine.
To avoid this result, defendant launches into a discussion
of the effect of an adverse decision upon other organiza-
tions and activities. Our attention is called to certain data
from medical and lay sources in support of the movement
for group medicine and health insurance, and we are told
that a decision against defendant will outlaw all fraternal,


